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Lawmakers Pressed
on Malpractice

Ayear after West Virginia
“fixed” its tort system

to make malpractice insurance
more affordable and available,
medical professionals else-
where in the Fifth District are
having insurance problems, es-
pecially certain specialties like
obstetrics and trauma care.
While the American Medical
Association says the situa-
tion has reached a crisis level
only in North Carolina and
West Virginia, lawmakers
throughout the region are
being lobbied hard to follow
the Mountain State’s lead.

In March 2003, the West
Virginia Medical Professional
Liability Reform Act changed
several aspects of the state’s
tort law. The bill’s provisions
included a $250,000 limit on
“pain and suffering” damages
and a $500,000 overall cap
on damages paid by trauma
centers. 

Since then, the West Vir-
ginia Hospital Association has
noted an improvement in re-
cruitment efforts at the state’s
hospitals. Still, the state has
only one major private provider
of malpractice insurance —

Medical Assurance of West
Virginia — and its parent com-
pany stopped providing it rein-
surance last December. An-
other firm, NCRIC Inc., an-
nounced in January that it
wouldn’t renew its malprac-
tice policies in West Virginia
as they expire.

Other parts of the Fifth
District don’t have such a lim-
ited market for malpractice
insurance. But some have ex-
perienced significant increases
in premiums, and that has doc-
tors worried about the future.
In the last 12 months, physicians
converged on statehouses in
Virginia, Maryland, North
Carolina, and South Carolina
to rally for changes in tort law. 

Two proposed reforms
could help reduce the number
of frivolous lawsuits, which
doctors and insurers say have
pushed up malpractice costs.
One proposal would require
plaintiffs to pay for defendants’
legal bills if they lose. Roy
Cordato, vice president for re-
search at the John Locke
Foundation in Raleigh, N.C.,
believes this would bring bal-
ance to a system where the
potential payoff from a suit
is much higher than the ex-
pense of filing a case. “The
lawyer doesn’t look at the le-
gitimacy of the complaint,” ex-
plains Cordato. “What he
looks at is the probability of
getting a settlement.” And the
odds are in the plaintiffs’ favor
because defendants often set-
tle out of court to avoid a
big jury award. 

Another reform proposal
would subject malpractice law-
suits to arbitration or a review
panel of medical experts be-
fore trial. G. Robert Thom-
spon, an economist at Clem-

son University, believes the lat-
ter would help discourage friv-
olous lawsuits. 

But other tort reforms are
more problematic. For in-
stance, caps on jury awards
haven’t been proven to affect
the price of malpractice in-
surance, and Thompson sus-
pects that caps may encour-
age incompetent doctors to
migrate to a state because they
know their liability is limited. 

Another imperfect solu-
tion, which is being considered
in West Virginia, is to start a
patient injury compensation
fund. South Carolina created
such a fund in 1977 that pays
for any part of a malpractice
judgment or settlement over
$200,000. Virginia created a
more specialized fund in 1987
that pays for lifelong medical
care for infants that suffer
brain injuries at birth. But
both programs are under-
funded and they have no
upper limit on payouts. They
also don’t charge deductibles,
co-payments, or any other
form of cost sharing that
would shift some of the risk
burden onto doctors. Conse-
quently, physicians have no in-
centive to avoid lawsuits, cre-
ating a moral hazard problem
according to Thompson.

Cutting back on the num-
ber of lawsuits and the size of
jury awards alone does not
make malpractice insurance
more available or affordable,
since certain market forces are
also driving the current pre-
mium increases. Still, there is
relatively broad support for
tort reform among econo-
mists, who see it as a good
first step toward fixing a very
difficult problem.

—CHARLES GERENA

SHORTTAKES

Physicians lobbied
outside of the Virginia
State Capitol in
February for changes to
the state’s medical
malpractice rules.
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B A D  C O N N E C T I O N

Southwest Virginia
Loses Call Center

Internet travel agency Trav-
elocity.com has announced

plans to close its call center in
Clintwood, Va., by the end of
2004, putting roughly 250 peo-
ple out of work. Clintwood is
in Dickenson County, in the
state’s southwest corner, an
area that has suffered eco-
nomic hardship in recent
decades. Dickenson’s popu-
lation has fallen from a peak
of 23,000 in 1950 to 17,600 in
2000. As of December 2003,
the county’s unemployment
rate stood at 11 percent.

Some of the work done in
Clintwood will be sent to a fa-
cility in India. Similar out-
sourcing recently has occurred
at call centers operated by
other companies in the Fifth
District. (See Charles Gere-
na’s article, “On Hold: Fifth
District Call Centers Are Shed-
ding Workers Due to Tech-
nological Improvements and
Globalization,” from the Win-
ter 2004 issue of Region Focus.)

Travelocity originally
planned to employ up to 500
people at the Clintwood fa-
cility, which opened its doors
in mid-2001. But sluggish busi-
ness for the travel industry
following the terrorist attacks
of Sept. 11, 2001, reduced the
demand for workers.

The Virginia Coalfield Eco-
nomic Development Author-
ity and the Dickenson Coun-
ty Industrial Development
Authority courted Travelocity,
with the county taking out a
$250,000 loan to improve the
company’s call-center facility.
(For more on economic de-
velopment incentives see Karl

Rhodes’ article, “The Baiting
Game,” on pp. 20-23 of this
issue.) — AARON STEELMAN

E L E C T R I C  D E B A T E

Is Deregulation
Working?

It seemed like a great idea.
And it may turn out to be a

great idea yet. But, so far, ef-
forts to deregulate the elec-
tric industry have fallen short
of their original promise.

“I’ve been somewhat dis-
appointed at the way deregu-
lation has unfolded,” says Jack
Reasor, president and chief ex-
ecutive officer of Old Do-
minion Electric Cooperative,
headquartered in Glen Allen,
Va. Before joining Old Do-
minion, Reasor was chair-
man of the Senate Subcom-
mittee on Electric Utility
Restructuring in the Virginia
General Assembly. “I question
whether it [deregulation] can
work in the electric utility
industry,” he says candidly.

A lot of people share Rea-
sor’s doubts these days, par-
ticularly in California, where
the restructuring of electric
markets began in earnest in
the late 1990s. A firm belief
that competition would lower
the state’s high electric rates
led to fundamental changes
in state laws and regulations
affecting the ownership of
generating plants and the
way wholesale electricity mar-
kets functioned. California’s
efforts to deregulate its in-
dustry were among the ear-
liest and most comprehen-
sive in the nation.

Unfortunately, Califor-
nia’s deregulation plan failed
miserably. By June 2000, the

state was experiencing soar-
ing wholesale prices for elec-
tricity, and by 2001 there were
rolling blackouts and a big-
time crisis. While other fac-
tors, such as a time-consuming
process for licensing new gen-
erating plants and unusual-
ly hot, dry weather, con-
tributed to the problems, the
California restructuring plan
was clearly flawed. 

California’s experience
with deregulation was sober-
ing for those developing re-
structuring plans in other
states. The Enron scandal and
issues with manipulation of
wholesale markets raised fur-
ther questions about the fea-
sibility of deregulation

Even in states that man-
aged to avoid California’s
calamities, there was grow-
ing suspicion that deregula-
tion helped only a select group
of consumers. “Whether dereg-
ulation has been a success or
not depends on whom you
talk to,” says Robert Burns, a
senior research specialist with
the National Regulatory Re-
search Institute in Columbus,
Ohio. “Large commercial and
industrial customers have ben-
efited, but there hasn’t been
much benefit at all for resi-
dential customers.”

Legislators in several Fifth
District states have acted in
recent months to either slow
down electric deregulation
or better protect consumers
from potentially higher elec-
tric rates in a more deregu-
lated environment. Legisla-
tion passed in the 2004 ses-
sion of the Virginia General
Assembly calls for an exten-
sion of electric rate caps until
Dec. 31, 2010, unless ended
sooner by a finding that a

competitive market for gen-
eration exists. (Rate caps are
a common feature of dereg-
ulation plans and offer con-
sumers some protection
against volatile price swings
during the transition to more
competitive markets.) 

Among the legislative pro-
posals in Maryland to pro-
tect customers from rate shock
is Senate Bill 739, which re-
stricts residential rate in-
creases to no more than 10
percent in any one year.

Despite the setbacks in
California and elsewhere, the
debate over restructuring will
continue. Competitive mar-
kets have great allure, and
economists certainly prefer
them where possible.

And amid the setbacks,
there have been some over-
looked success stories in dereg-
ulation, which hold promise
for future restructuring ef-
forts. William Hecht, chair-
man of PPL Corporation, an
electric utility headquartered
in Allentown, Pa., says Penn-
sylvania “got it right.”  The
state’s restructuring effort
gives each electric customer
the option of choosing an elec-
tricity supplier. He credits a
system that allows new elec-
tric-generating capacity to be
built “in response to economic
price signals, not through the
old central planning approach,”
as a key to Pennsylvania’s suc-
cess. Restructuring efforts in
Texas and Ohio have also gar-
nered praise.

There is even talk about
giving deregulation another
shot in California. New gov-
ernor Arnold Schwarzeneg-
ger is an advocate but, not
surprisingly, strong opposi-
tion exists. — RO B E RT L AC Y

S p r i n g  2 0 0 4  •  R e g i o n  F o c u s 9




