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Presenter
Presentation Notes
Good afternoon….my name is Brent Hassell and I oversee a portfolio of banks in the Consumer Affairs unit within Banking Supervision and Regulation of the Rich Fed Res and my area is responsible for enforcing compliance with Federal consumer protection laws and regulations within our 5th district SMBs.
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Agenda

• Significant Regulatory Changes 
in Consumer Compliance
• Mortgage Lending 
• Open-End Plans
• Overdraft Protection

• Common Compliance Issues

Presenter
Presentation Notes
The purpose of my speaking to you today is to address the significant number of changes that are occurring within the consumer compliance world. It is a critical time for consumer compliance and Congress has been extremely busy this past year passing rules regarding consumer protection issues.  So today I thought I would touch on the highlights of several of the more significant regulatory changes and then briefly discuss some common compliance issues we are identifying during our examination process.  
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Mortgage Lending
•Home Ownership & Equity Protection Act 
(HOEPA)

•Mortgage Disclosure Improvement Act 
(MDIA)

•Real Estate Settlement Procedures Act 
(RESPA)

•Flood Insurance – Regulation H
•Helping Families Save Their Homes Act
•Protecting Tenants at Foreclosure Act

Presenter
Presentation Notes
So let’s begin by reviewing the list of all the primary changes that have occurred in the past year the affect mortgage lending, primarily closed end mortgage lending.  I have provided everyone with a document that outlines many of the consumer compliance regulatory changes that have or will occur since last year.  This document is for information purposes only and should not be relied upon for any interpretation of the rules.  Please consult the appropriate rule or Federal Register notice to more accurate and detailed information.  I am only going to talk about a few of these changes.  
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Summary of HOEPA Rulemaking
• Protections for new category of 
higher-priced mortgages with lower 
threshold than existing HOEPA loans

• Protections for all consumer closed-
end mortgages

• Advertising provisions
• Effective October 1, 2009; escrow 
rules effective 2010

Presenter
Presentation Notes
The goals of the amendments are threefold: to protect consumers from unfair, abusive, or deceptive home mortgage lending practices while preserving responsible lending and sustainable homeownership; to ensure that advertisements for mortgage loans are not misleading or deceptive; and to provide consumers with disclosures early enough to use while shopping. The final rule covers three primary areas: protection specifically for a new category of loans higher priced mortgages, protection for all closed end mortgages, and advertising restrictions.Currently, HOEPA imposes restrictions on particularly high-cost refinancings and home equity loans (“HOEPA loans”). The triggers for HOEPA are set by statute and restrictions include limitations on prepayment penalties “balloon payment” loans, and negative amortization and loan flipping (refinancing of a HOEPA loan into another HOEPA loan within one-year period unless in borrowers interest) .   However, the triggers for HOEPA loans were set so high that it failed to catch much of the subprime market.  Accordingly, the new rule defines another new category of loans (called “higher cost” mortgages), to which a number of the HOEPA protections will be extended and for which a number of additional prohibitions will be created.  Definition of “Higher-Priced Mortgage Loan”Under the new rule, a new category of loans will be included - Higher-priced mortgage loans would be defined as closed-end consumer credit transaction secured by the consumer's principal dwelling for which the APR on the loan exceeds “average prime offer rates” by at least 1.5 percentage points for first-lien loans or 3.5 percentage points for subordinate lien loans. The definition would include home purchase loans, refinancings of loans, and home equity loans.  The definition would not cover loans that do not have primarily a consumer purpose, such as loans for real estate investment or most 2nd homes.  The definition also would not cover home equity lines of credit (“HELOCS”), reverse mortgages, construction-only loans or bridge loans.   



Confidential Information

Protections for Higher-
Priced Mortgages

• Ability to repay

• Verification of income and assets

• Prepayment penalties

• Escrow for taxes and insurance

Presenter
Presentation Notes
Protections for Higher-Priced MortgagesThe following rules, which the Board believes are unfair or abusive, would apply to higher-priced mortgages:Ability to Pay Creditors prohibited from lending based on collateral without considering ability to repay (both HOEPA & HPMs).  Requires creditor to assess ability to repay principal, interest, taxes, insurance, & related mortgage expenses (HO association dues).  Verification of Income and Assets Creditors prohibited from making a loan without verifying income or assets relied upon in making the credit decision.  Deals with prevalence of stated income loans that borrowers could not afford. �Prepayment Penalties Bans any prepayment penalty for HOEPA or HPMs if the payment can change during the initial four years.  Second, for all other HOEPA & HPMs, (loans whose payments may not change for 4 years) a prepayment penalty period cannot last for more than 2 years following consummationEscrows Requires lender establish an escrow account for payment of taxes and homeowners insurance and other insurance required by creditor (ie. flood) for first lien loans on principal dwelling (not on subordinate liens).  
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Protections for All Consumer 
Closed-End Mortgages

• Coercion of appraisers

• Loan servicing

• Early mortgage loan disclosures

Presenter
Presentation Notes
Protections for All Consumer Closed-End MortgagesThese protections would apply to all closed-end credit secured by a consumer's principal dwelling (i.e., not investment properties or vacation homes), but would not apply to open-end credit, such as HELOCs. Coercion of Appraisers Creditors prohibited from “coercing” or “encouraging” appraisers to misrepresent the appraised value of the collateral.  Loan Servicing three practices prohibited by servicers:Failing to credit a payment as of the date of receipt  “Pyramiding” of late fees, i.e., considering a payment late when the only deficiency is attributable to assessed late fees Failing to provide an accurate payoff statement within a reasonable time (5 days) Early Disclosures Early transaction specific good faith estimate of the loan costs, including a schedule of payments, would be required for all closed-end mortgages secured by principal dwelling within three days of application and before the imposition of a non-refundable fee (including refi, home equity & reverse not HELOC).  Currently, early disclosures are only provided for the acquisition or construction of principal dwelling.Advertising Provisions There are additional provisions that address prohibitions for advertising that address both open-end home equity plans and closed-end home-secured credit.  In particular, the proposal outlines 7 advertising practices that are prohibited for close-end home-secured credit as a result of being unfair, deceptive, or even abusive. 
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Mortgage Disclosure 
Improvement Act (MDIA)

• Applies to all closed-end consumer mortgage 
transactions secured by a dwelling

• Early loan disclosures within 3 days of application & prior 
to imposition of fee

• Requires waiting period between time disclosures are 
provided and consummation

• Redisclosure rules for inaccurate APRs

• Broadens and expands coverage of previous HOEPA 
rules (Effective 7/30/09)

Presenter
Presentation Notes
Applies to all closed-end consumer mortgage transactions secured by a dwelling – not just principal dwelling.  Early loan disclosures within 3 days of application & prior to imposition of fee – amended prior Reg Z which had limited coverage – other than credit report feeRequires waiting period between time disclosures are provided and consummation – 7 business daysRedisclosure rules for inaccurate APRs – receive at least 3 days before consummationBroadens and expands coverage of previous HOEPA rule because early disclosures required for all closed end consumer mortgage transactions secured by a dwelling.  Hoepa only required if secured by principal dwelling.  Also mandatory compliance date is stepped up 2 months. (Effective 7/20/09)
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Real Estate Settlement 
Procedures Act (RESPA)

• Technical changes to average fee 
disclosure, escrow accounts, & 
mortgage servicing disclosure

• Major revisions to GFE & HUD1

• “Required Use” rule withdrawn

Presenter
Presentation Notes
Technical changes went into effect 1/16/09 while more significant changes go into effect 1/1/10 revised model disclosure, esign, use of average charges, escrow analysis arithmetric stepChanges to definition of “Application” 6 itemsSignificant changes to GFE & HUDaTolerances in place for items on GFE and how much they can differ from collected at closingRight to cure  if exceed tolerance if reimbursed within 30 calendar days after settlement
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Flood Insurance – Regulation H

• Release of Interagency Q&As 
Regarding Flood Insurance

• 77 new and revised questions and 5 
new proposed questions

• Revised Standard Flood Hazard 
Determination Form

Presenter
Presentation Notes
Effective Sept 21, 2009Release of Interagency Q&As Regarding Flood Insurance77 new and revised questions which primarily involves construction loans, residential condos, HELOCs, private insurance policies, & flood zone discrepancies5 new proposed questions out for comment FEMA’s Revised Standard Flood Hazard Determination Form
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Helping Families Save Their 
Homes Act

• The new law requires a creditor that 
purchases or takes by assignment a mortgage 
loans that is secured by the consumer’s 
principal dwelling to provide within 30 days a 
written disclosure notifying the consumer of 
relevant information regarding the new 
creditor

• Effective 5/20/09

Presenter
Presentation Notes
This change flew under the radar so to speak at first….The new law requires a creditor that purchases or is assigned a mortgage loan that is secured by the consumer’s principal dwelling to provide a written disclosure within 30 days notifying the consumer of relevant information regarding the new creditor (required even if servicer remains the same)Effective 5/20/09
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Protecting Tenants at 
Foreclosure Act

• This new law protects tenants from 
immediate eviction by new owners of 
residential property acquired through the 
foreclosure process, and extends additional 
protections for tenants with U.S. 
Department of Housing and Urban 
Development Section 8 vouchers

• Effective 5/20/09

Presenter
Presentation Notes
This new law protects tenants from immediate eviction by new owners of residential property acquired through the foreclosure process, and extends additional protections for tenants with HUD Section 8 vouchersEffective 5/20/09
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Open-End Plans

• Credit Cards

• HELOCs

• Unsecured Lines of Credit

Presenter
Presentation Notes
There have also been several changes in regulatory requirements for open end credit plans which I will discuss.  Let’s start with credit cards.
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Credit Cards – Regulation AA **
Limitations on:

• Increasing Interest Rates

• Time to Make Payments (21 day rule)

• Allocation of Payments

• Two-Cycle Billing

• Financing of Security Deposits & Fees
**CARD Act revised several provisions

Presenter
Presentation Notes
In December 2008, the Board finalized amendments to Reg AA (unfair and deceptive acts & practices) and Reg Z the Board’s implementing regulation for the Truth in Lending Act regarding Credit Cards which go into effect 7/1/10. The Reg AA amendments prohibit certain unfair credit card practices while the Reg Z amendments have the principal goal of producing revised disclosures “that consumers will be more likely to pay attention to, understand, and use in their decisions, while at the same time not creating undue burdens for creditors.” 
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Credit Cards – Regulation Z **
• Changes to format and content for application and 

solicitation disclosures

• Summary table and disclosure of fees for account-
opening disclosures

• Interest charges and fees and the effect of only making 
the minimum payment for periodic statements

• Advance notice for changes in terms and for penalty 
rate increase

• Cut off times and due dates for mailed payments

• Advertising of “fixed” rates
**CARD ACT revised several provisions

Presenter
Presentation Notes
At the same time that the Board issued the new UDAP credit card rules, it adopted Regulation Z changes which mainly involved changes to the format, timing, and content requirements for various open-end credit disclosures to make the disclosures more meaningful and easier for consumers to use, in some cases placing key account terms in a table or by grouping fees and interest charges together.  Other changes expanded the circumstances and timing under which consumers receive advance written notice of changes in the account terms (e.g., an increase in the interest rate).  Now creditors must provide 45 days advance notice for changes in terms to better allow consumers to obtain alternative financing or change their account usage.  And must provide 45 days’ notice before the creditor increases a rate due to the consumer’s delinquency or default.  And must set a reasonable cut-off hour and due date for mailed payments (5 pm)
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Credit Card Accountability & 
Disclosure Act (CARD Act)

• Prohibits a creditor from treating a payment as 
late unless periodic statement delivered at 
least 21 days before payment due date for all
open-end consumer credit plans

• Requires creditors to provide consumers with 
45 days' advance notice of rate increases and 
other significant changes to the terms of their 
credit card account agreements. 

• Effective 8/20/09

Presenter
Presentation Notes
Congress passed the CARD Act which is implemented in 3 phases.  The first phase has an effective date of 8/20/09Prohibits a creditor from treating a payment as late unless periodic statement delivered at least 21 days before payment due date for all open-end consumer credit plansRequires creditors to provide consumers with 45 days' advance notice of rate increases and other significant changes to the terms of their credit card account agreements, such as increases in feesThe 45 day rule must inform consumers of their right to cancel the account before the rate changes take effect. Lenders may not view consumers who cancel their accounts as in default or charge them a penalty fee and may not require instant payoff of the balance. Customer could not make new purchases but the old terms of the account would apply while they paid down the balance.
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Credit Card Accountability & 
Disclosure Act (CARD Act)

• Provisions regarding interest rate increases, 
over-the-limit transactions, and student cards        
- Effective 2/22/10

• Two provisions addressing the reasonableness 
and proportionality of penalty fees and charges 
and re-evaluation by creditors of rate increases   
- Effective 8/22/10

Presenter
Presentation Notes
The second phase effective 2/22/10 includes many of the provisions included in the Boards’s final rule but effective  much sooner than the original 7/2010  date.  Provisions include:Limits on Increasing Interest Rates Perhaps the most significant change was that banks can’t have retroactive interest rate hikes on existing balances are banned, except when: •An introductory or "teaser" period ends. (must last for at least 6 months)•The interest rate is tied to an index and is variable.•The card user completes the terms of a workout plan for debt repayment or fails to  comply with terms of a workout plan.•The card user is more than 60 days late making a monthly payment. The card issuer must restore the interest rate to the previous, lower level after six months if the cardholder has made on-time payments during that six-month period.  Interest rates cannot increase during the first year on new accounts except under the four exceptions listed above.  Universal default -- the practice of increasing card users' interest rates based on their payment records with unrelated accounts, such as utilities or other credit cards -- is banned.Allocation of Payments.  When different  APRs apply to different balances on a credit card account (e.g., purchases, balance transfers, cash advances), the final rule requires banks to allocate payments exceeding the minimum payment to the balance with the highest rate first Two-Cycle Billing.  The final rule prohibits institutions from calculating interest using a method referred to as “two-cycle billing.”Financing of Security Deposits and Fees.  Can not charge upfront fees that exceed 25% of available credit limits during 1st year.Youth & Credit – severely restricts issuance of CC to people under the age of 21And the final phase effective 8/22/10 one provision indicates that Every six months, the card issuer must conduct reviews of accounts in which interest rates have been increased based on market conditions, the creditworthiness of the card user or other factors. If those factors have changed, card issuers must, if warranted, reduce the interest rate. Although not effective until 2010, it applies to rate increases that have occurred since 1/1/09.Another provision address the reasonableness of penalty fees and charges.Gift Cards – restrictions on expiration and dormancy fees
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Overdraft Protection –
Regulations DD & E

• Regulation DD
•Disclosure of monthly and year-to-date 
aggregate overdraft fees on periodic 
statements

•Disclosure of balance information

• Regulation E (Proposed)
•Consumer choice regarding overdraft service
•Debit holds

Presenter
Presentation Notes
The Board also adopted changes to Regulation DD, Truth in Savings Act, for overdraft protection services  - offered when you overdraw your checking account and the FI agrees to pay the overdraft rather than return the check but charge you a fee. First the new rule requires FIs to provide periodic statement disclosures of the aggregate fees associated with overdraft services and returned items.  Currently banks only have to disclose if promote or advertise the service.Second, the final rule requires institutions that provide account balance information through an automated system to provide a balance that excludes any additional funds that may be made available to cover overdrafts.   In addition, the Board put out for comment some proposed changes to Regulation E which would require FIs to provide consumers the right to opt out of, or alternatively opt-in to, the payment of ODs for ATM withdrawals and one-time debit card transactions.  The assessment of OD fees caused by debit holds would also be prohibited in certain circumstances. 
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Consumer Compliance Issues
• Flood Insurance

• Fair Lending

• CRA – Intermediate 
Small Bank

• Reverse Mortgages

• Compliance 
Management Program

• Truth in Lending Act

• HMDA Reporting 
Accuracy

• Adverse Action Notice 
Address

• Deposit 
Advertisements

• RESPA 3rd Party 
Disclosures

Presenter
Presentation Notes
Flood – majority of exams in last 2 years have had substantive violations of flood insurance.  CMPs have been routinely assessed.  Common issues involve failure to have ins in place at closing; failure to obtain the proper amount of ins; failure to ensure flood ins coverage for life of loan (force place), and failing to provide proper notice of flood hazard area.Fair Lending – disparate treatment in indirect auto lending pricing; spousal signature rules (establish and document intent of borrowers at time of application); loan modifications; CRA intermediate small bank – need to pass cd test (CD lending, investment, & services) & knowing what is going on in your community (performance context)Reverse mortgages –  received a few complaints about fraudulent activities affecting elderly; also, make sure understand how to discloseCompliance Management Program – reducing resources for compliance; excessive duties for compliance officer (BSA); no consumer compliance reviews; lack of authority for compliance officerReg Z construction loans – accuracy of apr and use of Appendix D; HELOCs – freezing or reducing lines; HMDA accuracy of reported info; in particular rate spreads; race/ethnicity; incomeAdverse action notice – address of regulationDeposit ads – APR and interest rateRESPA – disclosure of name of 3rd party receiving fees ie flood vendor or appraiser 
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Questions??

http://www.consumercomplianceoutlook.org
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